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the financing of this proposed station?

because you have personal assets to do that.

2

3

..
5

A

Q

Q

No, we do not to finance this station.

As I recollect from your deposition,

That's cor....·ect.

that is

6
t>1R. FRIEDMAN: at this time I

1
would like to mark for identification as Bott 6, Your

8 that starts with a letter to the

9 secretary of the FCC by Thomas J. Hutton and follows a

10 which is in itself two pages and then various

11

12

exhibits thet~eto.

the

13

14

15

16 Q

identified as Bett Exhibit Number

6 for identification.)

BY MR. FRIEDMAN:

Ms. Ferguson, I'd like to ask you to look at

17 page of the form 701 and ask you if that is your

18

19

20

A

Q

Yes, it is.

And Ms. Ferguson, was this prepared by you or

21
under your direction?

22
A It was prepared by me.

23 MR. FRIEDMAN: Your Honor, I'd

24
that Bott 6 into evidence.

25

!;

MR. MONAHAN: Your Honor, this relates to a

144
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permit for a station

of the relevance of it.

in Baker, Oregon but I'm not sure

It's in the record that she has

a permit for this facility.

MR. FI1IEDMAN: I'm following the prior

question with some evidence that is raised il"l this

document and this is how I would like to deal with it.

She may not have a recollection of it and since she says

that she prepared this document she does know the facts

i rl here.

JUDGE LUTON: The question is relevancy. t-!hy

sh':'l..lld I receive this document? What's it

with the case?

MR. FRIEDMAN: It has relevance to the fact

that Ms. il"ldicated in just her present

testimony that she did not need bank financing and was

going to use her own assets. If I can make a proffer I

will that there is a statement in here that says she has

changed her proposal on this application to go from bank

financing to personal assets and I want to know whether

that has jeopardized her proposal here.

MR. MONAHAN:

fiY'lal"lcial issl..le?

Your Honor, are we fishing for a

MR. FRIEDMAN: I ' rll rea 11 Y Y"IOt fish i I'"lg.

They're very wealthy people and I assume they can

finance this but I'm trying to determine what property

145
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is going to be Ysed.

151

Is it joint property, single

T ,( f

property? Tho only way I Can get it in is by virtue of

asking her the question on this document. It's at pages

4 and 5, Your Honor, starting at the bottom of 4 and

going on to the next page. The question here is whose

property is in this application? Is it her or her

We've got antenuptial agreements and we have

to reach this conclusion as to which party is doing

what.

MR. MONAHAN: But, this is

statemerlts regarding i rive, I vi ng the

construction of a power

Crego)'"l.

line for a station in Baker,

MR. FRIEDMAN:

that, Mr. Monahan.

\.oJe 11, I thirlk it's mot'e tharl
..

MR. MONAHAN: Th i s says " A rev i sed f i ria ric i rig

proposing contemplating additional f i rlarlC i rig for the

power line was filed at Twin Falls Bank and Trust in

Twirl Falls. It

MR. FRIEDMAN:

MR. MONAHAN:

Read the next sentence.

"Ir, ear I y August they derli ed the

proposal due to the projected pay back time resulting

frC'fn the i r,creased f i ·.... a ric i Y"I g pre. posa 1. "

MR. FRIEDMAN:

I..

JUDGE LUTON: Oh, Mr. Fri edrllarl,
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please tell me once again the use that you expect to

make of 6 fo~ identification.

'c

MR. FRIEDMAN: The question is whether the

statemerlts arid the actions that have taken place

involving Baker, sc~ehow affected her

proposal in Blackfoot and in particular what properties

are now being affected.

JUDGE LUTON: Affected how? By the

applicant's ability to afford?

MR. FRIEDMAN: No, I' m vel~Y

concerned in this case as to whose property, whose

assets, are being used to build this station. \.oJe have

evidence here, we have an antenuptial saying I'm Clare

Ferguson here and there's David Capps there and we're

separate.

JUDGE LUTON: How does the document help you

determine the answer to your question?

MR. FRIEDMAN: On page 5, Your Hc.nor, it

reflects the fact that mortgages owned by Ms. Fergusc'Y"1

and her husband are being released in favor of going

forward to build Baker, Oregon where previously they

said they were going to use a bank. I want to know if

those properties are the same properties that she told

this banker in 1985 she was going to use for the

Blackfc10t appl icat iC'Y"I. Are there other properties

147-
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involved and we should know if there are other joint

properties being used here.

i 1

3 f.1R. MONAHAN: I don't believe she testified

4 about properties being pledged to the bank.

5 JUDGE LUTON: I didn't hear that either.,

6

7 Hc.nc.r.

J't1R. FRIEDMAN: She said joint assets, Your

8 MR. MONAHAN: Well, but no one said that they

9

10

were pledged to here to the bank.

the area of bank financing.

You're getting into

11 MR. FRIEDMAN: No, no, I'm not. She said tCI

12 the banker --

13

14

JUDGE LUTON: Why can't you ask your question

1& MR. FRIEDMAN: Well, I can't but this is

16

17

helping me to establish the predicate.

JUDGE LUTON: What predicate?

18 MR. FRoI EDJ't1AN: That there was a change in

19

20

21

plans in Baker that now involve joint products.

JUDGE LUTON: Try to establish that predicate

through the witness, why don't you?

22 MR. FRIEDMAN: I'd be glad to, Your Honor.

'~/

23

24

25

(I
"

I,

(Whereupon, off the record at 2:25 for a short

recess.)

BY MR. FRIEDMAN:
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A Yes.

yes.

14~

"Sure."

If you'll indulge

I decided to go ahead and get

do you recall in response to

do you hold a construction

that the Twirl Falls Bank wc.uld

It'll be real fast.

Fergl.ISOrl,

Fergl.\SOlrl,

"Well, may I explair, somethilr,g?"

both Baker and Blackfoot, I thought it was

Let me ask the questions.

Ms.

Ms.

Q

Q

Q And which station was that?

A Originally when?

Q And did you originally in connection with that

Q When you applied for the construction permit

A They would have, financed one of the stations,

important to find out exactly what we needed to do with

A Well, either one at the time, however, May I

Arid your respc.rlse tCl that beirlg, "If we are granted both

1 icerlses,

upon the visit your husband made to the bank and your

regard to financing and

that you did and included in your application was based

questions in your deposition as to but the certification

me for a secoY'ld.

at Baker which I gather is July or so or '85.

application expect

finance the construction?

permit for station KCMB FM located at Baker, Oregon?

''''"--':'~

2

3

4

S

6

7

8

9

10

11

12

t-j
13

14

1S

16

17

18

19

20

21

22

23

24

25

'---..'/
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there's any testimony that she's going to finance

Bl ac~< fC'Qt.

Q Is that the same property that you proposed to

use for the financing of Blackfoot?

decided that in regard to Baker you're going to use

joint property of Clare Ferguson and David Capps?

A We have financing through a bank in Oregon.

We did not choose the financing through Twin Falls Bank

arid Trust.

150

Obj ect i 01'1.

We're not financing BlackfoQt.

And are you going to secure that

SCI has the)'"-e riC-IN cc,rl1e a time wherl you

MONAHAN:

Okay.

Okay.

MR.

THE WITNESS:

Q

Q

third party financing for Baker which would absolutely

eliMinate any need for any financing in Blackfoot. Our

personal assets are more than enough to handle that."

Do you recall that response?

A Yes, I dc••

financing in Baker with mortgages on property owned by

you and Mr. Capps?

A Persc.rla 11 y.

Q Excuse me, who personally?

A Us personally.

Q Okay, so it's you and Mr. Capps?

A Yes.

c---
2

J

4

5

6

7

8

9

10

11

12

t~
13

'"
15

16

11

18

19

20

21

%2

23

2"

25

'.'---,,....../
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I!

JUDGE LUTON: That is true. Stlst a i "Ied.

lS6

2
MR. FRIEDMAN: I wi 11 rephrase.

3

c
Q

BY MR. FRIEDMAN:

In regard to Blackfoot you are going to use

5
personal assets, is that correct?

6

7

A

Q

Yes.

And those are personal assets held jointly by

8 you and Mr. Capps?

9

10

A

Q

Yes.

Are those the same assets that are going to be

11

12

used in connection with Baker?

A

13

14

Q

A

Okay.

Cash.

Can you tell me what those assets are?

15 Q Thank you. I think you, just prior to this,

16

17

told us that you were employed at stations locat~d in

Twin Falls, Idaho.

18
A That's cc.rrect.

19
Q Okay. And just so we have it correct for the

20

21

record, those stations have the call signs KEEP AM and

KEZJ FM, is that correct?

22
They're changed now. They're KEZJ AM and FM.

23
Q Okay. And who is that station

24

25

,I

l'
II

I iceY'lsed tel?

A KSRV, IY'lc.

/51
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is that the

document was

I wish at this

the

the document marked

However he sold Twin Falls.

same David Capps who's your

could you look at the signature

(Whereupon,

To the best of your knowledge,

Yes.

BY MR. FRIEDMAN:

Ms. Fergusctr"

A~d can you tell me who owns KSRV, [nc.?

David Capps and his three minor children,

Andy and Emily Capps.

A Yes.

MR. FRIEDMAN:

A

Q

Q

Q

A

identified as Bott Exhibit Number

7 for identification.)

point to offer into evidence this document as Bott 7.

JUDGE LUTON: Any objection?

MR. FRIEDMAN: Thank you, Your Honor.

JUDGE LUTON: 7 is received.

block in the upper right hand corner of that document?

signature of David Capps?

A Yes, it is.

Q And that's the

document which is the ownership report for KSRV, Inc.

MR. FRIEDMAN: Your Honor, just again I'd like

to mark for identification as Bott Exhibit Number 7 a

Jeff,

5

6

7

8

9

10

11

12

13,.
1S

16

17

18

19

20

21

22

23

24

25

1

2

3

4

152-
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are?

station?

A Sales associate.

BY MR. FRIEDMAN:

IS3

have yo.., had

And can you tell me is one of your

And how long have you held that title?

And during your years there,

Okay.

Okay.

A Up to seven.

Q

A We have five right now.

A Yes.

Q

received in evidence.)

Q Can you tell me how many sales people there

as Bott Exhibit Number 7 was

Q So for the whole period that you've been an

A I train all the sales people.

A I've been there, for 6 1/2 years.

Q

Q And what's your title?

A I'm in sales and promotion.

Q Can you tell me what's your position at the

depart meYlt ?

regularly approximately five employees in the sales

principal responsibilities to train personnel at the

employee of the radio station you've held the title

sales associate?

radio statioYI?

1

2

3

4

5

6

7

8

9

10

11

12

~/
13

14

15

16

17I.
19

20

21

22

23

24

25
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is?

A Yes.

have?

in addition to that.

)5iJ

When ye,u say flag

I spend traveling

Again you used a phrase that we

Over the last four years -- pardon

I've chosen some of the programs that

And your other duties at the station

I'm sorry if I interrupted you.

We have a full time ag news reporter and I

Okay.

Okay.

Excuse me.

Okay.

Usually one full day a week

A

Q

Q

A

e,f the pre.grams.

Q Will you tell us what programming duties you

work with her on the programs and I help sell most all

Q And how few?

A I don't think we've had less than five.

Q In a normal week can you tell me how many

A Agriculture.

A I develop the ag programming that we carryon

we carry.

programming" could you just tell us what ag programming

should get clear for the record.

me?

our AM and our FM.

are in the area of programming, is that correct?

with sales people and then five hours or maybe ten max

hours you spend on training?

l,-
2

3

4

5

6

7

8

9

10

11

12

t'
13

'--"''''-

14

IS

16

17

18

19

20
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23
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Q Carl yOll tell me hc.~.., r,l':U","': hout's ir. yc.ur average

wc.rk week yell.! spei'ld CIY, that"

A That's much .:.f roy '::34\ l r2~:~ job• Probably abc'lIt

half of my time, a quarter of my ~ime.

" I

Q Okay. Are you famili~~ ~ith the concept of an

organization chart?

A Yes.

Q And in that chart whc would yOll report to if

that was made fc.r the radic. stat ::.:...... ?

A Fc.r the most I

Q ~o yOll also report to -, sales mar-lager?

A Yes.

Q And that general mana~ is someone other th~n

yc.ur SpOL\Se?

A That's correct.

Q Ms. Ferguson, is it f)ir to say that your

average wc,rk week is a 30 houl" H·,·,',k week?

A Right now it's a lot 'e than that but 30 on

the average, yes.

Q

time?

Can yOll tell me why 're not employed full

A

th i rIgs.

Well, I' rn i rlvo I VE·d

Q Is one of those

155



II,.
;

Q Now first of all,

161

if you should receive the

Bl~ckfoot construction permit would you continue to ride

the 22 horses and raise them?

MR. MONAHAN: Objection, I don't think she's

testified she's been riding 22 horses.

MR. FRIEDMAN: I told you I'm a city boy.

THE WITNESS: That's okay.

MR. FRIEDMAN: I don't know from these horses

THE WITNESS:

yet artyway.

Most of them are not rideable

Q

hCI)"ses?

BY MR. FRIEDMAN:

1'11 withdraw that. Will you continue to ride

A Yes, I wi 11.

Q How about how many hours a week do you intend

to ride horses?

A Hopefully I can ride on the week ends but

sometimes I go for Months without riding.

Q And sometimes you ride during the week?

A No.

Q Okay. Now will you continue to be active in

these groups in Twin Falls?

A No, I'm going to Move to Blackfoot if I get

this application.

/SCc



1
Q The question w~s:

162

Will you continue to be

2 active in Twin Falls civic aff~irs?

J
A

s
You intend to withdraw from the civic affairs

in Blackfctot?

6

7

A I ..... Twi ....1 Falls.

Il'l TwiYI F~lls. 1 assume that you'll ~lso be

8

9

involved with your family.

elirni ....,~te that.

That you're not going to

10

11

A

Q Let's turn for the moment to station KCMB in

12

13

14

Baker,

A Yes.

Th~t is a construction permit, is it

15

16

Q

A

And that's in the name of Cl~re Ferguson.

Yes.

11

18

19

Q

Fergusc,y,?

A

Are you building that radio station,

Yes.

Ms.

20

21

Q

is'?

C~n you tell me wh~t the st~tus of the build

22 A completed yet but we are under

23

i,-_..... ,

24

25

I
II

Q H~ve you ever built a r~dio st~tion before?

No, it' 5 pretty iY,terestiy,g.

lSi-



A John Kelly Carlson.

,

3

s

6

7

8

9

10

II.,.
i

Q

A

Q

Q

A

Q

A

Q

A

This is your first radio staticn?

Yes.

Who is in charge of building it?

Please spell his Y"lallle fell" the recol'''d.

K-E-L-L-Y C-A-R-L-S-O-N.

Who is Mr. Carlson?

He is an engineer.

And are you supervisi~g Mr. Carlson?

As much as I can understand.

163

11

12

13

Q

Q

Is a~ybody else supervising Mr. Carlso~?

My husband has helped.

Can you tell me in what respects Mr. Capps has

14 helped in this supervision?

1S A He's built several radio statio~s so he

16 understands some of the things that are necessary.

17
Q In particular what has Mr. Capps do~e, to the

18
best of your knowledge?

19

20

A

Q

What are you aski~g?

I'll repeat the question. What actions has
21

Mr. Capps taken in regard to the co~struction of KCMB FM

in Baker, Oregon?

23
A In a discussion when Kelly comes to us and

24

2S

talks with me about something that he needs to do then

David is usually there.

15<g
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Capps decide on the equipment to be

purchas~d?

A No, Kelly did.

Q Did Kelly bring that decision as to the

equipment to you and Mr. Capps?

A Yes.

Q And did Mr. Capps have something to say about

that?

A There was one point where he suggested we look

for some used equipment that Kelly had found new.

Q Have you decided on the programming for KCMB?

A For the most part, yes, I have.

Q Did you make the decision alone?

A Yes.

Q Did Mr. Capps participate in that decision?

A Only to the extent that he's my husband and we

discuss these things.

Q Did he offer you advice?

A Well, he had some ideas but we've rejected

those for the most part.

Q Sounds like my wife.

A It wasn't that after careful

cOYlsiderat iOYI.

Q Have you selected the personnel for that radio
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."

Q By virtue of that did he recommend the person?

I

th is marl

arid t herl may be

title will this individual

th i s persorl,

That's a good qU2stion.

Ferguson, how many hours a week

ArId what

I can handle, with phone calls, maybe

I

And did David confirm that

Ms.

Sc.me.Yes.

I see.

~Je11,

I see.

Okay.

A

A No, it wasn't.

Q

A

Q

Q Whose idea was it?

A Yes, absolutely.

Q

When the station goes on the air,

A Only that he knew the person•

ICiJO

A Do you mean was it his idea?

A He'll be a general manager.

Q Did Mr. Capps participate in that selection?

A At the moment not too many, but in many weeks

Q

A

approached him first, but with the good graces of David.

was qualified to do the job?

hold?

up to ten hours a week.

are you now spending on this project?

hours per week do you intend to spend on it?

getting together certainly quarterly, maybe every sixty

checking in every day or two days,

1

2

3

•
5

6

7

8

9

10

11

12

t-j
13,.
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L-.. days or sc,.

2

3

4

Q

A

Q

Do you propose to visit that station?

Maybe every sixty days.

I noted in your deposition you indicated your

husband visits the station he owns or the corporation

owns in Ontario, Oregon once every other week.

CIY, the

cc.rnr{\l.,yd t y,favclrite

Are you arguing with

c·urto

No, I'm nClt gcd ng teo argl,e.

I think that he'll

ever supervised the manager of any

on him every two weeks.

turn

Because the fellow that I've chosen is really

Can you tell me how many hours a week you

No, I havey,' t.

Let's

MR. FRIEDMAN:

A

Q Have yc.u

A

Q

A Yes.

Q Could you tell me why you wouldn't visit that

station once every other week in Baker, Oregon?

without me checking

propose to work at the Blackfoot station?

A I would say at least 40.

Q CaY, yCll' tell me why, if yCll' were

Blackfoot.

average working 30 hours a week in Twin Falls,

going to work 40 hours a week in Blackfoot?

a strong manager and

MR. MONAHAN: Objection.

the witness about that?

S

6

7

8

9

10

11

12

13

14

1S

16

17

18

19

20

21
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23

24
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but I have looked around.

We

/Col

there to look at

167

This has been a new deal for

I'm to answer that, is that

Is that ce,rrect?

at the time of your deposition,

Overruled.

But

Ms. Ferguson, do you propose to move to

Okay.

Have

Okay.

This 30 hour a week job has only been for the

JUDGE LUTON:

THE WITNESS:

Q

Q

A Yes, absolutely.

Q

Q Is it your intention to rent an apartment in

A I have not looked specifically at residenc~s,

A At the time I wasn't free to discuss the fact

which was given on October 7, 1987, you only intended to

have an apartment there.

stay there.

No, that has changed since the deposition.

that Twin Falls had been sold and we had no reason to

will move physically all of us to Blackfoot.

Blackfoclt?

BY MR. FRIEDlJ1AN:

residences?

last six or eight months.

the community of Blackfoot in the event your application

me.

a week.

correct? You can't run a radio station working 30 hours

II
:.

I
1

2

3

4

5

6

7

8

9
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11
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that

Q I see.

168

And 1 gather by that you're telling me

3 A KEZJ AM and FM has been sold.

4

5

6

Q

A

Okay.

No.

Is Mr. Capps retaining an interest in

7 Q SCI YClu're telling me that Mr. Capps is

8 prepared to move with you to Blackfoot?

9

10

11

A

Q

A

Yes.

When was this decision reached?

Right after the deposition.

12 Q Okay. Would you carry that decision even if

13

14

you're not awarded Blackfoot?

Of course l",c.t.

1S Q CaY, you tell me, to the best of your

16 knowledge, what does Mr. Capps intend to do with the

11 proceeds of the sale of station KSRV, Inc.?

18 A I don't have any idea.

19 Q Okay. Is any of that proceeds intended to be

~ used to construct the Blackfoot station?

21

22

A

Q

No.

Okay. Nc.w Mr. Capps owns the Twin Falls,

23

24

Idaho and the Ontario,

cc·rrect?

Oregon stations. Is that

25 A That's cClrrect.

/(;,3
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'I.

Q Does he have ~~y other interests

169

i r, ar,y other

2

3

rad i c. st at i or,s?

A

4

5

6

1

8

9

Q

A

Q

A

Q

A

Television stations?

Cable television systems?

No.

Newspapers?

No.

10 Q Ms. Fet"'gL\SC,rl, are you aware of the concept of

12

13

A

Q

Yes, I am.

Car, yCll.\ tell me what your understanding of

14 that is?

lS A I'm more aware of what it means if you were to

16 d i vClrce.

17 Q I'm really not interested in divorce. Are you

18
aware of what it means during the marital life time?

19 A Basically that you have a 50-50 ownership in

20 things that you develop in a marriage.

21 Q To the best of your knowledge, is

22 community property operative in the state of Idaho?

23

24

2S

,I
"

A

Q

clf Idaho.

Yes.

And you and your husband reside in the state

JCD4
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II

A

Q

170

That's cc,rl"ect.

Ms. Ferguson, at this point I want to turn to

: I

3
that antenuptial agreement.

A All right.

5
Q So if you'll get it out. Again, I know.you're

6

1

8

going to give us schedule B but your recollection is

schedule D had the assets that you owned prior to the

time you married Mr. Capps?

9

10

A

Q

Yes.

Can you give me a ball park on the value of

11 those assets?

12

13

A

Q If I said were they less than $50,000, would

15

16

17

18

19

20

21

that be i r. the ball pat~k?

A PClssibly.

Q Less tharl 257

A No.

Q SCI pClssibly betweerl ?lC' arId 50?=~

A Possi bly.

Q Can yc.u tell rne hc.w cold was Mr. Capps at the

time you married him?

22

23

A

Q

Fc.rty five.

And he had children from a prior marriage. Is

that correct?

2S

II

A That's corr,ect.

/~5
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that sentence to mean?

provisio~s of this agreement, ~oth of the parties hereto

Q I'd like you to tur~ to page 6 it says right

document what did you understand that to mean?

"Nc.twi thstandi ng the

Ms. Ferguso~, at the

limit or restrict in

"Either party to this

I'd like you to turn to page

the time you executed the

again on the top and read the

appropriate written instrument

at

intends to

by

from the other party as expressly

I'd like to read to you a se~te~ce i~

may,

Arid 50 did yc.u?

Yes.

Fi r,e, tharlk ye'I.I.

I ask yc.u,

Neither party

Q

A

Q

o~ the be,ttom.

will if he or she so desires."

the section B there which says,

.
A Well, I understood that if we changed our mind

A Basically the same thing.

later ~e could amend this.

shall have the right to provide for the other party by

time you executed this document, what did you understand

B of that document,

agreernerlt

sentence that starts on the top,

transfer, convey, devise or bequeath any property to the

executed after the effective date of this agreement,

any way the right to receive such transfer, conveyance,

clther.

devise or bequest

stated in this agreement."

(~'

2

3

..
5

6

7

8

9

10

11

12

~..
13

14

15

16

17

18

19

20

21

22

23

24

2S

rl
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I'd like you to turn to schedule A of that

Just tell me when you've f~miliarized

3

5

yourself with that.

THE WITNESS: Okay.

BY NR. FRIEDMAN:

6 Q Ms. since the time you've been

7 married to Mr. Capps, has any of this property

8 identified in schedule A either been transferred to your

9 personally or into joint ownership?

10

11 document.)

the witness exarni nes the

12

13

THE WITNESS: No.

BY MR. FRIEDMAN:

14 Q Okay; Clf the assets listed .i n

1S schedule A been sold since the time?

16 A Yes, the Clark County property was sold and

11 the monies from that were split between David and Jean

18 Capps. I don't recall the value of it. It was split

19 between four people actually.

20

21

22

Q

A

Q

Who is Jean Capps?

She is his former wife.

Now in the money that David Capps received

23

2.

from that,

fllYlds?

have you participated in the use of those

Ii

A I don't have the vaguest notion what has been



"
:.

173

done with those funds.

Q On the other hand, you can't be ce~tain that

you didn't participate in using those funds?

A No, I can't.

G Thar,k you. I think I earlier asked you if· you

knew how the proceeds of the sale of the Twin Falls

station was going to be used and I think you answered

you d i dr,' t kY,c.w. Is that cc.rrect?

A That's correct.

Q But is it posslble that those proceeds might

be used for a purpose related to the two of you, that is

you and your spouse?

going to speculate.

idea.

G But to the best of your knowledge, is there

any prohibition on your joining

proceeds of that sale?

A What do you mean?

in the use of the

G Do you know, to the best of your knowledge, is

there any restriction that would prevent, for example,

the monies acquired being used to build a home that you

1 ived iy,?

MR. MONAHAN: Aren't we speculating here, Your

l' 11 object tel that. I mean he's asked several

questions about that.


